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L

REQUEST FOR ARBITRATION

INTRODUCTION

This Request for Arbitration is submitted pursuant 1o Afticle 11 of the Bilateral
Investment Treaty between the Belgian-Luxembaourg Economic Union (the “BLEU*)
and the Government of the Republic of Peru on the Reciprocal Promation and

Protection of Investments (the "Freaty” or "BIT).:

By this Reguest for Arbitration, Qdebrecht Latinvest S$.Arl. ("OLF LUX" or
"Claimant") submits its dispute with the Republic of Peru ("Peru’, the "State” or the
"Government") (o the International Centre for the Settlement of: Investment Disputes
{"ICSID" ar the "Centre") pursuahi-to Article 36 of the Conveiition on Settlement of
Investment Disputes between States and Nationals of Other States of 18 March 1965

(the "ICSID Convention"),

OLI LUX is a company organized and incorperated under the laws of the Grand Duchy
of Lusembourg? that indirectly, through a Peruvian subsidiary, owns and controls

51.64% of Gasoducto Sur Peruano S.A ("GSP"); a Peruvian company,

On 23 July 2014, the Peruvian Government. via Lhe Peruvian Ministry of Energy and
Mines ("MEM"}, entered into a concession contract {the "Contract®) with GSP to build
and operate a 1,000-kilometer pipefine for the transporl of natural gas from Las
Malvinas to the coast of Arequipa (the "GSP Project”); with 4 total anticipated cost of

approximately USD 7 billion.*

L

Exhibit CL~1: Bi'latf_:_ru'[ Investmenil "I‘rcaty_ higtween the Belgiun-Luxembourg Heonoic Uinion.and the
Governiment of the Republic of Peru on the Reciprocal Promotion and Profection of Tnvestments dated 12
October 2005 (in force since 12 September 2008). The Treaty s in three languages with the English version
taking precedence,

Exhibit C-1: Articles of Organization of Odcbrechi Latinvest $.AR.L dated 31 May 2017.

Exhibit C-2: Concession Contract for the Impravements to the Couniry s Energy Secarity-aind Development

‘of the Gasoducie Sur Peraano ("Mejoras a.da Segrridud Exorgidtica del Pais p Desewroflo def € sasoducts Sur

Pervaio™ydated 23 July 2014
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10.

OLI LUX invested hundreds of millions in the GSP Project. 1t was intended to become.

a critical component of Peru's energy infrastructure. However, following the election

of President Pedro Pablo Kuczynski against the previous incumbent President Ollants,

Huomala in July 2016, and a significant decrease in the price of natural gas, a political

decision was made to terminate the GSP Project. The newly-elected government wis
very <lear in its-inténtion not to pursue a project that relied on substantial yovernment
financial support (mainly through a take-or-pay regime guaranteed by a speeific fiscal

regime) and to favour instcad a smallei project relying solely on private capital.

To that end. the Government withdrew its support to the GSP Project, which
iremediably compromised the Project’s ability to atiract financing: The Government.
also undermined the Project by actively interfering in key negoliations with lenders,
paithers antl potential buyers, aimed at sccuring financing and. the continuity of the

Project:

The Government also relied opportunistically on the then-ongoing, high profile
international investigations involving unlawful conduct by some unrelated companics
in the Odebrecht Group to further its objective to drive Odebrecht out of the eountry

and to terminate the GSP Project without paying any compensation.

The measures taken by the Government in that context-have led to the total loss of QLI
LUX's investment and GSP is currently facing bankruptey in Peru. For the reasons sef
out in this Request for Arbitration, these measures viofated Pteru‘-S'Ob!igat‘ions under
international law. and the Treaty in particular. The very same measures have also been
the subject of arbitration priceedings against Peru commienced by Enagas, another
shareholder of GSP.

OLY LUX currently estimates its ‘losses in relation to the GSP Project st between

USD 1.2 and 1.3 billion.

Given the sighificant amounts owed by OLI LUX to creditors in relation to the GSP

Project and the Government's refusal even to consider the payment of suitable

J4

ICSID Case No. ARB/18/26.

-
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14,

compensation to OL1 LUX in violation of the Contract and interriational law, OLILUX

has no choice but to commence these arbitration proceedings in order 1o fecover

appropriate compensation. .

Pursuant to. Article 36 of the ICSID Convention, Claimant sets Torih below the contents

of its. Request for Arbitration.
THE PARTIES
Claimant

OLI LUX is a compuny constituted under the laws 6f the Grand Duchy of liuxembourg

and with its registered office at 36-38, Grand Ruie, L — 1660 l.uxembourg.

QL1 LUX indirectly owned and controlled at alf relevant times 51.64% of GS P through
Inversiones en Infraestructura de Transporte por Ductos S.A.C. ("IITD*)Y and
Odebrecht Latinvest Auvstria G.am,b H. ("OLI Aastria"). 11T was and remained a
company incorpo‘mt{:d' and 'regi'stcr'ed m Peru. OL] Austria was and remained a
company incerporaled and registered in Austria, OLI LUX owned and owns 100% of
OLI Austria. which in turn owned and owns [00% of 11TD. which in turn owned and
owns 51.64% of GSP.* OL] LUX and its subsidiaries are part of the Odebrecht group
of companies, which are ultimately owned by Odebrecht $.A ("*ODB"). a Brazilian

company.

GSP is a company incorporated under the laws of Peru and has three-sharcholders:

1ITD, which owns 51.64% of G&P: Iffnageis S.A. ("Enagas") from Spain, which owns

26.87%: and Grafia y Montero ("GyM™) from Peru., which owns 21.49%.

The Claimant is represented in this arbitration’ by Clifford Chance LLP. mote

specifically:

Audley Sheppard QC
Clifferd Chance LLP

5

Exhibits C-18 to (21,

GyM joinied the GSP Projeci in November 2075,

l



10 Upper Bank Streel’

London E14 5J]

United Kingdem
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and

Ignacio Suarez Anzorena
José Gareia Cueto’
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Louis-Alexis Bret

Marig-Isabelie Delieur

Clifford Chance Europe LLP

| rue d'Astorg

CS 60058

75377 Paris Cedex 08

France

Phone: +33 (0) 1 44 05 52 52
LouisAlexis Brei@CliffordChance.com
Mi.Dellenr@CliffordChance:com




Clifford Chanee has been duly authorized lo-represent the Claimant in this arbitration.

All correspondence in relation to tljis matter should be sent directly to the identified

The Respondent is the Republic of Peru. this. Request for Arbitration should be notified

President of the Special Commission Law No. 28933
Mr. Ricardo. Ampuero Llerena
Ministry of Economy and Fisance

Jr. Cusco Ne. 177, 5th floor

Claimant and Respondent are together referred to as the "Parties”.

NATURE AND CIRCUMSTANCES OF THE DiSPUTE

By its actions and omissions, .and by the acts and omissions of persons. entities and
agencies for which it is responsible under international and Peruvian Taw, Peru hag
caused substantial and material damage to Claimant’s investmient in Peru, in Breach of
ils obligations ander the Treaty and applicable international law.. It has deprived

Claimant of the value of its shares and investments worth i excess of USD 1.2 biflion

Claimant invested over a billion dollars to make, establish and advance the GSP Project.
However, the Government adopled a seriss of arbitrary and discriminatory measures
that destroyed the value of its investments and deprived Claimant of the specific

benefits it reasonably expeoted to receive from the GSP Project,

16,

courisel, preferably by ¢-mail.
2.2 Respondent
17.

to:

Lima, Peru

18
3.
19;

in the GSP Project.
20,
%

-Exhibit 3 M inui.eé'a:a IMeeting of tlie Board o f'M_anagc_rs of Qdebrecn Latinvest S.2.r.L died 10 December
2019 Exhibit C-4: Power of Attorney.of Odebrecht Latiivest S.4.1.. fo Clifford Chance dated 10 December

206149,
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In mid-2014, the market for natural gas started showing signs of weakness and the price

decreased significantly, This situation affected the pros_pe(f_ts. of the GSP Project.

particularly from the point of view of the Government, which had made a commitment

to provide GSP with a minimum guaranteed income in the initial stage of the Project:

(Ingreso Garantizsado Anval). The continuation of the GSP Project as planned was no

longer convenient to the Government and it withdrew the support needed to complete

it as it was originally conceived and agreed.

The Government’s. measuies afl fecting-f.)l.;l LUX's investments in Péru include, without

limitation:

(i)

(if)

(ii1)

(iv)

v

the arbitrary refusal to provide the amendments to the Projects

documents required to fihance the Project (called "bankability

amendments™). This constitutes dn unexplained departure from Petu's

previously consistent practice regarding similar infrastructure projects
and a stark reversal from the assurances given to QLI LUX and its

partners in respect of similar projects:

the undermining of the concrete attempts of OLI LUX to-dispose of its
investment in GSP to.allow for the continuation of the GSP Project, by
suggesting to potential buyers that Peru was not interested in the Project

moving forward in its then-existing configuration;

the improper and arbitrary failure io decide on and grant an extension of

time requested by GSP to secure financing for the GSP Projest beyond
the 20 months after the Contract's Effective Date (“Fecha de Cierre™)

stipulated in the Contract;

the ‘improper and arbitrary termination of ‘the Contract on
24 January 2017;

the improper exceution of the performance bond (garantia de fiel

crmplinmiento) on the same date that the Contract was terminated;

b



3.1

(vi)  the enactment, on t February 2017, of Emergency Decfee No: 001-2017
{"ED 001-2017"), which provided for the appointmeént of an
administrator for the custody and maintenance of the asséts of the GSP
Project and established that the costs of hiring an administrator would
be paid with the performance bond. contracy fo the precedures

established in the Contractand the applicable faw;

(vil)  the enactmient, on 15 February 2017, of Supreme Resolution No. 004«
17-EM, which established that the posi-termination procedure
provided by the Contract and the applicable law did not apply 1o the GSP
Project, because the Contract was terminated belore the opérational

phase;

(viii) the enactrent, on 13 February 2017, of Emergency Decree Na. 003-
2017 ("ED 003-2017"); replaced by Law No. 30737 on 12 March 20§8,
through which the Government froze the Claimant's: investments ‘and

corresponding fights; and

(ix)  the enactment, on 3.March 2017, of Law Neo. 30543, which eliminated
vital government subsidies granted to finance the GSP Project and made

the Project financially unviable.

As explained below in Section 4, the Toregoing measures constituted violations of
international law, and, in particular, violated the Treaty, in-addition to being in breach

af Peruvian Jaw.
Overview of the GSP Project

On 22 Deteniber 2012, the then Peruvian Goverriment enacted Law No. 29970, with
the purpose of strengthiening the couniry's energy security and promoting the
developmient of the petrochemical hub in the south of the country (Léy que gfidnza la
seguridad energética y promueve ¢l desarrollo de polo petroquimico en el sur del pais).,
Articles 3.2 and 4.1, items (i) -and (ii} of the Law describe ceftain projects for

{ransporting natural gas and/or natural liguid gas through a pipeline network. that would



have a guaranteed income mechanism and weuld be tendered by Prolnversion, the

Peruvian agency for the promotion of private investment.b

25.  The Government officiaily annotinced its. intention to develop the GSP Project, through
Supreme Resolution No, 0015-2013-EF.?

26.  The GSP Project involved the construction of a 1,134 km pipeline from the Peruvian
Amazonian jungle thiough the Andes to the:coast, enabling the transporfation of gas to

the régions of Cusco, Apurimac, Puno, Arequipa, Moquegua snd Tacna,

27.  On 22 February 2013, through Board Resolution No. 508-3-2013-CPS, Prolnversion
approved the GSP Project B idding Terms (Bases del Concurso de Proyectos Integrales

para la Entrega en Concesién) and announced the tender of the GSP Project.

28.  On 23 July 2014, after ODB's consortium won the bid, the Peruviam Government, via
the MEM, entered into the Contract with GSP 1o build and operate the pipeline as-well

as a performance bond.

3.2 Pers undermined the finan¢ing of the GSP Project and OLI LUX's dispesal of its

investment by arbitrarily refusing to issue a bankability amendment

29.  Pursuant.to Article 6.5 of the-Contract, GSP had to secure financing for the Project
within 20 months of the Contract's Effective Date. This deadline was twice extended

te January 2017 (the "Closing Date")."

30.  Following a large scale investigation commenced in Brazil, allegations that ODB had
paid bribes to:public and private officials in other Latin American countri¢s started to

energe and led fo furthier investigations in Peru.

¥ Exhibit CL-2: Law No. 20070 dated 22 December 2012,
¢ Exhibit CL-3; Supreme Resolution No. 0015-2013-EF dated 7 February 2013.

The initial deadline based on Article 6.5 of the Contract was 23 March 2016. However, on 29 January 20396,
the MEM extenided this deadling by six months, The deadline was extended by ariother four months.on 4 July
2017,
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32.

33

34,

After the election in July 2016 of President Kuczynskl, the new Government decided
to distance itself from the Project. It became increasingly clear that the authorities were

‘wanting to switeh to a-new type of project excl usively backed by the private géctor.

in light of the increasing hostifity of the Government against the Preject, and given the
additional difficulties Tor GSP o ubtain financing due to QDB's involvement in GSP.
OLTLUX detided to sell its stake in the Project. In order to find interested buyers and
also 10.abtain financing for the Project, GSP needed 1o secure a bankability amendmient
to the Contracl. The issuance of a bankability amendment by the Government i
fequired for international lenders to finance this kind of p'ru_j’cct. While the Governiment
had consistently. granted a bankability amendment for similar infrasteuctore projects,
both during the contractual timeframe, but also in situations in which the contractisl

timeframe had expired, it refused to do so in relation to. GSP.

On, 14 January't and 19 February 2016, 1wo bankability amendient proposals were
presented to the Peruvian Government by GyM and Enagés. Following comments from

the Government, a-third proposal was sent by GSP on 6 April 2016.7

In the meantime, on 22 Angust 2016, 11TD received a binding offer from a consortium
composed of Sempra International, LLC ("Sempra"), "I‘é.cpci__rof International S.A,
("Tecpetrol”) and Techini S.A.C. ("Techint"} (together the "Sempra Consortium™),
witly an dll-cash price for its shares in the: amount of USD 651,083.143.% One of the
conditions for the conclusion of the deal was the signatwre of the bank-abilit_}_-"

amendment before 1 November 2016,

Exhibit C-5: {etier §01:2016-G8P-MEM-LEG from GSP to the MEM died 14 January 2016
Exhibit ¢*-6: Letter 0009-2016-GSB-MEM-LEG From GSP 1o the MEM dated 19 Febroary 2016,
Exhibit C-7;-Létter 0014-2016-GSP-MEM-LEG from GSP 1o the MEM dated 6 April 2016,
Exhibit C-8: Letfer from the Sempra Consortium te 17D dated 22 Augost 2016.

Exhibit C-8: Letter from HTD to the Sempra Consorlium dated 7 October 2016, item 2.
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35.

36.

37.

34

38,

The termination of the Contract did not comply with the applicable procedure

On 16 January 2017, given the lack of response from the Government in respect of the
last draft of the bankability amendment, GSP requested the MEM to grant & 120 days
extension of the Closing Date of the GSP Project (i.e. unti! 23 May 2017). The MEM

never replied to. this request."

On 24 January 2017, following GSP's lailure to meet the Closing Date, the General
Direction of Hydrocarbons ("DGH") terminated the Contract through Letter No. 143-
201 7-MEM-DGH. The termination was confirmed by Supreme Resolution No. (04-
2017 issved on 15 Febtuary 2017 hy ‘the President and the MEM, declaring that the

Contract was terminated on 24 Janvary 2017 for breach of Article 6.7 of the Contract.

Peru's abfupt terminationi of the Contract did not follow any of the applicable

procedures established in the Contract of in Supreme Decree No. 081-2007-EM. 7
The Government abusively executed the performance bond for USD 262,500,000

Also 6n-24 January 2017.% the Government imptoperly executed the performance borid
of USD 262,500,000 regulated by Article 9.11.1 of the Contract.’ This was first

annotinced by a tweet from President Kuezynski at 12:00am on 24 January 2017

2

-~ Exhibit C-10: Leiter No, _{){}__0?.-_-"{]] 7-GSPLMEM-DT from GSP to the MEM dateéd 23 January 2017,

Exhibit £-2: Coneession Contract for the Improvements to-the Country’s Energy Security and Development.
of the Gasoducio Sur Peruano (“Mejoras o ld Segiividud Energética del Paisy Desurvollo del Gusvducto-Sur
Peruano®) dated 23 July 2014, Arficles 20,7 and 20,2 E'xl_i_ihi_t CL-4: Decreto Supremo No, 081-2007-EM
Reglamerito de transporte de hidrocarburos por ducios.dated 22 November 2017, f\rlic]ss_-45. 46, 48 and 58,
At exactly 12:00 AM on 24 January 2017, i.c..on¢ minute exactly after the expiration of the Closing Date,
Peru‘s President, Pedro Pablo Kuczynski *("President Kuczynski'}), tweeted that he had ordered the
execution-of the performance biend against the consortium “feud fsic) by (Odebrecht, Seg Exhibit C-11: Tweet
from President Kuczynski dated 24 Janwary 2017:

"he performance band was rednced by USD 87,500,000 by the Government since GSP had alrcady advanced
moie than 25% of warks.

Exhibit C-11; Tweeét from President Koezynski dated 24 January 2017,

10
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#1.

3.5

By executing the performance bond on the same day (hat it announced (he termiination.
of the Contract, Peru once again violated the specific mechanisms and procedures:

provided by the Contract and the-applicable law, 2

The conduet of the Goveriment was arbitrary and prejudicial to GSP and its nvestors.

After refusing to issue a bankability amendment and adopling the view that the GSP

Project was not economically convenient teits interests, the Government was cal lecting

an extraordinary sum of money for & purported damage that either never occurred of

te which Pern contributed witli its own conduct, In other words, the Crovernment
abusively colfected USD 262.5 milfion as compensation for not being exposed 1o the

Contract that it was seeking to avoid,

In addition to executing the performance bond. four months @fler the termination ol the
Contiact the Peruvian Government arbitrarily imposed.a USD 92,000,000 fine based
on GSP's alleged non-compliance with the critical path foreseen in Article 9.2 of the

Contract. ®

Pern failed to compensate GSP for the {ermination of the Confraet and destroyed

the value of its assets

In the event of termination of the Contract, Article 20.4 provided fora precisc procedure
fo be followed for the auction of the concession. Pursuant to this Article, the
Government was required. to: (1} appoint a person who watild act as the auditor
(interventor) to oversee the management of the concession until the transfer 1o 4 new
concessionaire: and (ii) auction the concession within one yoar of the termination of the
Contract (Le. by 24 January 2018). Articke 2043 further provided that GSP was
entitled to recover a portion of its jnvestment from the auition. proceeds by way of

compensation amounting to at least 72.25% of the net book value of the eOncession

i

i

Exhibit (C-2: Concession Gontract for the Impravements to the Country’s Energy Security and Development
of the Gasoducio Sur Pernano (" Mejoras i fu Segrridud Energdtica del Pais y Disarrofty def Gusoduoto Sur
Pernano™) duted 23 July 2014, Article 6.7,

Exhibit C-12; Letier No, 80’?.—?.01'7—\1.EM.3’-DGI.-{-ﬁfm] ihe MEM 1o GSP dited 16 May 2037,
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44,

45,

assels (less expenses incurred dufing the auetion process). However, Peru did not

follow any of these procedures in relation to GSP.

351 Perd's unlawfil tanipulation of the process for the appointment of an auditor

and failure (6 comply with the required process for the avetion of the concession

Instead of abiding by the procedure provided for by Article 204 of the Contract, the
State changed the applicable procedure through the .issuance of ED 001-2017 on
| February 20172

While the applicable laws and regulations required the appointment of an auditor to
carry out the auction of the corncession assets, ED 00[-2017 provided that an
administrator appointed by the Orgunismo Supervisor de la version en Energia y
Minerfa ("OSINERGMIN") would be responsible for the custody and maintenance of
the concession assets on behalf of the State. until their transfer to the private sector. It
also established that the costs of hiring the-administrator would be paid with the {unds

from the execution of the performance bond.

The State however unreasonably delayed the appointment of the adiinistrator, and OLI
LUX ended up bearing the costs of maintenance of the concession assets duting the
months following the termination of the Contract.* Strikingly, the MEM s still
claiming 8/ 370,829,162 (a little over USD 100 million) for the conservation,

23

Itis importantto note that the Contract. in case of early termination. provided for a regime for'the proteciion
of investniests that was more favourable than the generdl regiine provided for by Supreme Décree No. 081-
2007-EM35. Exhibit Cl.-4.

Exhibit CL-5: Emergency Decred No. 001-2017-dated | February 2017, Article 2,

Exhibit CL-8: Emergency Decree No. (001-2017 dated | Febsuary 2017, Article 2,

Exhibit C-2: Concession Cotitract for the Tmpravements 1o.the Country's Energy Security and chlopmcnl
of the-Gasoducto Sue Pervano {"Mdjorgs ala Seguridad Encrgétiva del Pais y Desarrolio del Gosoducto: Sur
Pernano™) dated 23 Tuly 2014, Article 20:4.2(x1), which states that "inr ever) case of Termination of the
Concession. and fo be consistent with drticle 22 of the TUO, the assets of the concessions will be fransferred
to the Staie, which in turn, shull deliver: them to the new concessignaire.” (free translation of original: “En
todes los casos de Terminacion de la Concesion. y para efectos de 16 dispuosto am ol Avticifo 22 del TUP, se
entenderd que loy Bienes de la Concesich son !mn(\_‘;%rig!é)s al Estado el que, a su vez, los emregar_cf em
eoncesion al Nuevo Cancesionario”),



46.

47.

48.

49,

maintenance and custody of the concession assets: despite. the execution of the

performance bond, which was supposed to cover these transfer and maintenance costs:

Pursuant to Article 20.4 of the Contract, Peru was also required 1o cirry otit a public.
auction after the termination of the Contract for the transfer and delivery of the
concession. The concessionaite is entitled to recover a portion of its investment
through this auction pursuant to Arlicle 20.4.3 of the Contract. which guarantees a
recovery amoetinting o at least 72.23% of the net book value of ihe concession assets.

Pursuant 1o the Contract and the applicable law, the auction was to oceur within 12

‘months of the lermination.®

Nonetheless, Peru has, lo date, never enrried out an auction. nor has it given a

reasonable explanation for not doing so. ©L1-LUX was theretore denied thie right to

recover a portioh of its investment in the GSP Project. despite GSP's numerous requests

(and complaints) that the Government comply with such obligation.

Pera-arbitrarily changed the procedures established in the Contract and applicable law
for the appointment of an auditor and for the auction of the concession assets, to. the

substantial financial detriment of GSP and witheut is consent.

352 Peru's gnactment of Law No. 30543, which materially altered the nature and

viability of the GSP Projeet, thereby substantially diminishing its value

On 3 March 2017, as part of the sudden and drastic series of measures adopted by the

State against QL] LUX's investinents, Peru enacted Law No. 30543, which abrogated

Exhibit C-13: Litter No. 1008-20T9-MINEM/DGH from the MEM fo GSP dated 24 September 2619,
Exhibit €-2: Concessian Contract for the Improvements to the Country s Energy Security and Development
of the Gasoducto Sur Pefuané {"Mejoras  ha Sepiviid Ertergética del Pais y Desarvollo del Gasaducto Sur
Peruima®) daled 23 lily 2014, Article 20.4.2; Exhibit CLe: Decreto Suptemo No. 081-2007-EM
Reglamenio de transporte de _J:kdr-w:arbirn-u,'w par digtos dated 22 November 2017, Articles 45 and 54.
Exhibit €-2: Concession Cantract for the'l mprovemieits fo the Country 's Energy Security and Development.
of the Gasoducto Sur Peruano {("Mejoras a lu Segrrided I;f}.-wrgér:‘m_dn‘! Pgis v Desurrollo del Gasaducto Snr
Peruano®) dated 23 fuly 2014, Article 20.4.5.

Exhibit C1-6: Law No. 30343 - Law that Eliminates the Encrgy Security Asset Collection That Flas Been
Atfecting the Cost of the Ylectricity Serviee and Orders thie Restitution. of Sueh Amount (o the Linergy Service
Users dated 3 March 2017,



the Enetgy Security Consolidation Charges ("ESCC™).* The ESCC were charges
collected from the energy industry {hat the State provided as subsidies lo GSP to ensure
the financial viability of the Project through: a. guaranteed annual income (Ingreso
Garantizado Anual). Law No. 30543 not only eliminated the ESCC, but also ordered

the reimbursement of the: amounts already collected. ®

50.  The BSCC was for the means by which the Government upheld its ship-or-pay
obligation and guaranteed that even if no gas-was running through the Project's pipes.

the owners wonld still have a minimum income to cover the costs of the Project.

51, The ESCC was a critical subsidy for the GSP Project that made it financially viable and

created the niecessary conditions to abtain financing.

53, This Law consequently significantly altered the nature and viability of the GSP Project
and substantially diminished its value, thereby hindering OL LUX's ability to recover

its investment as a result of the auetion process.coritemplated in the Contract.

53.  This measure, along with all others, has led to GSP's insolvency. The Government has
also diverted impropetly the ifisolvency process conducted by INDECOPI to deprive
GSPAITD of an-adequate ppportunity to be properly represénted in this: process and
receive the compensation they are entitled to. INDECOP! is a public authority operating
under the control of the Ministry of Finances and its actions are directly-attributable to.

the Government.

Y This included the Carga por Aficnzamiento . de I Segiaidad . Energética {CASE), Cargo por Sistema
Seguridad Energética én Hidrovarburos (SISE} and Tarifa Regulada de Seguridad (TRS).

% These collections were the State’s contribution to the financing of the GSP Project and guaranteed the Project's
viability.
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Peru adopted draconian measures that affected GST for corruption allegations

unrelated. to the GSP Project

On- 13 February 2017, Peru enacted ED 003-2014, which was replaced on 9 March
2018 by Law No. 30737 and ity corresponding Regulation ™ These enactmerits provide
for the retention and sestriction of funds belonging fo companies convicted of
corruption or having admitted 1o corrupt practices snd for the payment of civil

reparation fo the State,

The Ministry of Justice and Human Rights ("MINJUS") explained on its wehsite that
the purpose of ED 003-2017was to prevent the transfer abroad of money obtained due

to corrupt activitics. ™

ED 003-2017 restricted the rights;hfOd’ch'rech‘r entities (by virtue ol Odébreclit having

admitted to corrupt activity in the context of foreign investigations in the US and Brazil)

1o repatriate capital and transfer money abroad or o sell their assets without prior

authorization from the MINJUS.* This restriction applies to: the sale of assets, shares
or rights: the reduction or increase of capital; the partial or 1otal liguidation of the
companies; and any income from the use and enjoyment ol OL1 L.UX s assets and rights

n Peru. ¥

While EI) 003-2017 was drafied in general terms, it targeted s’pecilﬁ'cally Odebrecht

entilies by including only Odebrecht-related entities in its annex listing companies to

14

i

Exhibit CL-7: Emergency Decree No. 003-2017 dated 13 February 2017- Exhibit CL-8: Minisierin!
Resolution No. 006 1-2017-1US dated 7 March 201 7with the list of Legal Entities Included in the Emergency
Decrec No, DO3-2017.

Exhibit CL-%: Law No, 30737 duted 9 May 2018: Exhibit CL-10: Supreme Decree No. 096-2018-EF dated
O May 2018,

Exhibiit C-14: Article "Decreto de Uigencia N° 063-2017 inipedird gne lu corrupiion se Heve dinevo del
st dated 135 February 2017,

Exhibit CL-7: Emergency Decree No, $03-2017 dated 13 February 2017, Ariicles 3 and 4:; Exhibit CL-0;
Law No. 30737 daied ¥ May 2018, Articles 3 and 4; and Exhibit CL-10: Supreme Decree No. 096-2018-EFF
dated 9 May 204 8, Arficles 4-9,

Exhibit CL-7; Emergeney Deeree No, 003-2017 dated 13 February 2017, Aficle 3; Exhibit CL-9: Law No,
30737 dated 9 May 2018, Artigle 3.
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which the Decree applies. ® ED 003-2017 also targeted companies involved in
concessions with Odebrecht, if they had a participation larger than 5% in. the contracts

with Peru,»

This Decree destroyed the viability of several of Odebrecht’s projects in the country,
created legal uncertainty and instability that negatively affected the GSP Project, and
imposed severe economic restrictions on OLE LUX. It also irreparably impaired the
chain of payments to suppliers and providers that were involved in Odebrecht projects;

including the GSP: Project, and caused substantial harm to the Peruvian economy:

These measures have hindered OL1 LUX s ability to receive paymerits and any type of

income. related to-its investments in the GSP Projeet. This has deprived OLTLUX of

the enjoyment and proceedy of its investments and has prevented it from fulfilling its

obligations with its lenders and employees.

The enactment of the 2017-2018 Regulations créated more uncertainty regarding the

atiction and. transfer of the GSP Project, which Peru has still not carried out to date.

“This uncertainty stems from: (i) the imposition of the MINJUS® approval as a

requirement for the sale of any asset of OLT LUX and the lack of specificity and

transparency. in the process for approval; (ii) the lack of specificity regarding the

procedures to be followed by the Attorney General to determine the amount of the civil

teparation; and (iti) the Government's diseretion in the determination of the sale price

of any of QLT LUX s assets.

On 10 December 2018; Construfora Norbetto Odebrecht SA ("CNQ") and the Peruvian
Attorney General's Office entered into a Cooperation Agréement ("Cooperation
Agreement”) by virtue of which CNO agreed to pay a USD. 180 million fine, and

agreed 1o provide information and evidence regarding the investigations of corruption

cases in Pern, The Cooperation Agreement was approved by a Peruvian judge.on 17

June 2019. By means of the Cooperation Agreement, CNO récognized that unlawful

k1l

Exhibit CL-8: Ministerial Resofufios No, 0061-2017-JUS dafed 7 March 2017 with the Jist of Legal Entitics
Included in the Emergency Decree No. 003-201 7.

Exhibit C-15: Article “Congresa endurecia el I 003 %16 éxtendid a sotias de Odebrecht” dated 10
November 2017,

16



63.

64.

63,

activity took place ini refation to four projects only: operated of buill by Odebrechi
companies in Perg. The GSP Project is not one of them and OL] LUX, GSP and 1ITD
are notapiongst the companies identified in the Covperation Agreemient. Yet. Peru has
treated OL1 LUX, ITTD and GSP as i they were guilty of unlawful conduct, and has
imposed — and continues to impose — arbitrary and discriminatory meagures on these

entitiey,

BREACHES OF THE TREATY

Fair-and equitable treatinent

Article 3.1 of the BT contains the fair and equitable standard ("FET"), providing. thag,
Al investments ficde: by investors of vne Contracting Parly shall enjoy a [siclfair and
equitable treatment in the territory of the other Contracting Party. in accordance witl

custonary interaational lep, o

Through its organs, agencies and representatives, Peru has not afforded FET 1o-the
Claimant's investments. including the shates indireclly owned by OL) LUX in GSP and
GSP's.concession ri’ght{s. The facts set out above, which Claimant will further detail in
subsequent submissions. demonstrate that the State did not fulfil Claimant's legitimate

expectations regarding its invéstments.

To the contrary, the. State acted in bad faith towards Claimant’s investments and {ook
measures that were arbitrary. grossly unfair, discriminatory. disproportionate to the
objective sought and viclated basic principles of due proéess, depriving Claimant of the:

value of its investments,

The actions taken by the Peruvian State against Claimant’s investments in violation ol

the FET standard include:

iy

Claimiant dlso reserves the right to iovoke the benelit of Antigle 4.1 of*the BIT i relation ta-#s claim for
breach of the FET standurd.



()

(b)

(@

{e)

()

(g}

The failure to approve the bankability amendment proposal presented by GSP,

which frustrated ODB's effots to sell its shares in the GSP Project;™

The impraper and illegal terntination of the Contract, in violation of the

contractual provisions and applicable law;

The. improper and illegal exceution of the perforniance bond. immediately

following the wrongful termination of the Contract;»

The enactment of ED 003-2017 and Law No. 30737 and its implementing
Regulations, which atbitearily and illégally: established onerous financial
restrictions and the ficezing of OLT LUX's assets and rights with respect o its

invesiments;¥

The refusal to-conduct an auction of the concession assets and the manipulation

of the terminaiion process for the GSP Project, including through the enactment

of ED 001-2017 and the enactment of Supreme Resolution No. 004-2017-EM:

The enactment of Law No, 30543, which climinated the subsidies for the GSP
Project and destroyed its viability, si gnificantly reducing its value ard potential

sale price;™

The:arljitrary and unreasonable ap_pl.icati'on ofa fine of USD 92,000,000; and

A
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Sec Bectios 1.2 shove:

Exhibit C-2: Concession Contracy for the:lmprovemens to the Country’s Energy Security and Development.

-ofthe Gasoducto Sur Perwano ("Mejoras a fa Segiridad Enérgélica del Pais y Desarroflo del Gasoduetn St

Pernana") dated- 23 July 2014, Articles 20.1 and 20.2; Exhibit CL-3: Diecreto Supremo No. 081:2007-EM
Reglamehto i transparie-de hidrocarburos por duetos dated 22 November 2017, Articles 45, d6, 48 and 58,
See 4lso Seciion 3.3 above.

Sec Section 3.4 gbove.

See Section 3.6 #bove.

See Section 3.5.1 above.

See Section 3.5.2 above. This in¢ludes communications, public and: private statements by officers of Peru

that undermined the financial vhibility of the GSP Project.
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() The failure 10 take prompt and adequat¢ action o reccive, safeguard, and

maintain the concession assets as reguired under the Contract, ™

All the above méasures formed a pattern of persecution and financial strangulation
adopted by the State against the Claimant 1o financially suffocate it, expropriate ifs.

assets and force it fo abandon the country.

The Government arbifrarily and unreasonably tetminated ohe of the most importan{
projects in Pert, which was under OLI LLUX's control. This, voupled with former

President Kuczynski’s personal involvement in the termination ol the Contract; tn the

tllegal execution of the performance bond:* in the-enactment of ED 003-2017 due 1o

his desire to distance himself from Odebreche in light ofaccusations of corruption: and
the State’s illegal elimination of the key subsidy for the GSP Project makes evident that
the Peruvian Government’s measures affecting OL1 LU X's invesiments were politically

motivated and in violation of its FET obligations under the Treaty.
Wrongful expropriation

Peru expropriated OLIE LUX's investments in violation of Article 7 of the Treaty and

customary international law,

Article 7 of the Treaiy, titled "Deprivation and limitation of ownership." provides in

refevant pait:.

1. Each Contracting Party sndevtakes not lo adopt any medsure
of expropriation or nationalisation. or Yy other nieasure having
the cffect of directly or indirectly dispossessing the imestors of

the other Contracting Party of their investments in its ferritory.

2. If vecsons of public purpose or necessify, securi(y or.national
fntercst require a derogation from the provisions of paragraph 1,

the folliwing vonditions shall be complied with:

Bl3

See Section 3.5.) ahove,

Exhibit C-11: Tweet from President Kuczynski dated 24 January 2017,



a) the-measure shall be raken under due process of law;

bi the measuie shall be neither diseriminatory, nor contrary 1o

any specific commifments,”

¢) the measure shall be accaompanied by provisions for the

piyment of an adequate, effective and prompt compensation.

3. Such compensation shall amount to the actual value of the

investments on the day before the measures. were taken.

Stch compensation shall be paid ji: any convertible currency. It
shadl be_pafa’-wifhmir nndue delay and shall be fieely transferable,
It shall bear interest ai the normal commercial rate from the dute

of expropriation unfil the date of its payinent,

This.provision protects investors against direct-and indirect expropriation, whereby the
State. through regulations or other measures, substantially deprives the investor of its

investment or deprives such investment of its value.

Through its ergans, agencies and representatives, Peru adopted harmful pieasures
against. OL1 LUX’s -investments that amount to an illegal, indirect and creeping.

expropriation ‘under the Treaty and customary international law. These measures

(@)  Terminating the Contract despite the pending negotiation of a bankability

amendment and regardless. of GSP's request to suspend the Contract's

(b  Tmproper execution of the performance bond in violation of the Contract's

(¢} Freezing of OLT'LUX's assets and rights with-respect to its investments.and the

éstablishment of the various onerous financial consiraints set out in ED 003~

70,
71.
include:
deadlines;*
provisions,
®  See Section 3.2 above,
™ SeeSection 3.4 above:
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74

2017 and-in Law No. 30737 and its Regulation. which restricted OLI LUX's

ability 1o récover any valué from ity investment; s

(d) Failure 16 carry out the auction of the concession assets and mani_pulati(m of the
termination process for the GSP Project, through the enactmentof ED 001-2017
and Suprenie Regolution No. 004201 7-EM ., which have, to date, prevented OL

LUX from recovering its investment in the GSP Project:* and

(&) Enactment of Law No, 30543, whicl. climinaled the subsidies for the GSP

Project destroying its viability and restlling in GSP's insolvency,*

Note ol the measures described above complied with Article 7 of the Treaty, as they:
(i) did hot involve reasons of public purpose or necessity, security or national interest,
(i1} werenot taken under due process of law, {3ii) were discri minatory against OL) LUX;
{iv) were contrary to the specific commitments Pery had made with respect to the

Contract; and (v) were not accompanied by provisions for the payment of adequate,

effective, or prompt compensation. These measures therefore violated Peru's

obligations under the Treaty and customary international Taw.,

Continuous protection and security fram unjustified and discriminatory measures

by Peru

Peru-has failed to-afford OLI LUX's frivestments contimous protection and sccurity
from unjustified and discriminatory measures, in violation of Article 3 of the Treaty

and custamary international faw,
Article 3 of the Treaty, titled "Protection of investnents.” provides in relevant part:

2. Except for measures required 1o mintain pubfic order; such
frvesiments shall enjoy continnous profection and securin. Lo
excluding any unjnstiffed or discriminarory measure which could

hinder, either in Imw or in praciice. the nHDUEeME,
or, el £ &

i

-

kH

See Section 3.6 above.
See Section 3.5, 1 above.
See Seetion 3.5,2 above.

29
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incintenance, wse, possession-or liguidation thereof. The: coneepl
of « continuois profection and security » does nol create
additional substantive righis to those recognized hy the

customury nferadtional law.

Pursuant to Article 3.2 of the Treaty. "continuous protection and security" proscribes
“any. unjustified or discriminatory measure which could hinder, either in law or in
practice, the management, malntenance, use, possession or lfqu;'dar'fm? thereof" Peru
therefore undertook to ensure legal protection and seécurity to Claimant's investinents
and that it would not implement any "unjustified or discriminztory measure™ that would

adversely affect those investments.in Peru,

The standard of .continuous protection and security requires Peru to afford hoth legal
protection and security to investments of BLEU investors, which inicludes maintaining
a stable and sceurc investment environment, via stable, non-discriminatory and

transpatent laws, free from improper interference by State authorities and other actors.

Peru breached 1his obligation with respect to OLT LUX's investments through the

multiple measures adopted, including:
{a)  Termination of the Contract;

( Execution of the perforinance band;

(¢} Establishment of onerous financial restrictions and freezing of QL] LUX's

assets and rights with respect to its investmenis through the enactment of EDD
0032017 and Law Na. 30737 and its Regulations;

(d)  Failure to carry out the auction of GSP's assets and manipulation of the

termination process (or the GSP Project; and

{e)  Elimination of the promised subsidies for the GSP Project.

2

Claimant also reserves the right 1o invoke the benefit of Anticle 4.1 of the BET in refation to its-claitm for
breach of Pert's obligation not to impose unjustificd or discriminglory measures and fo afford contisnous
protection and security 1o ifs investment,

22
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None of these measures were required to miaintain public order, They were unjustified
and discriminatory against QL1 LUX and they hindered the management, maintenance,

use, possession and liquidation of OLI LUX's investmen(s. These measures (hus

constituted a failure by Peru to afford protection and securi ty to Claimant’s investments,.

in viclation of Article 3 of the Tredty and customary international law,

By application of the Most Favored Nation Protection, Pern violated ifs ollliga'titin

to comply with all other ().b]igations it entered hito in relation fo OLI LUX's

investments

By application of the Most Favoured Nation ("MFN") protection afforded by the
Treaty. the Claimant is entitled to rely oni the investment protections contained in other

Treaties entered into by: Peru with third countries.
Article 4 of the Treaty provides:

1. i gl matters relating 10 the treaiment of the. investments, the
investors of each Contracting Party shall effov nrational
frecimient and ma..vrf Uvoured-nedion treatment in fh ferritory of

the other Connacting Porty,

2 With respect 10 the operation, management, maintenance, use,
enfoyment und sale or other disposal of investnients. coch
Contracting Partyshall accord, on its territory, 10 investors of the
other Contracting ijg__.»; freaiment ny less favorable than that
granited 10 ifs own investors or v investors of any other Stute il

the lutier is more favorable.

Accordingly, by operation of the MFN clause. the Claimant's invesiments are protected

by the'umbrella clause’ contained in - amonigst other relevant treaties - the Agreensent
between the Government of the United Kingdoni of Great Britdin and the Government.
of the Republic of Peru for the Promotion and Protection of Investments, in force since

21 April 1994 {"Peru-UK BIT"}, undér which Peru undertakes to "observe an

b
o
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obligution it may have entered into with vegard to investments of nationuls or

companies of the other Contracting Partys

Peru’s failure to comply with any obligation entered into in relation to the Claimant's
investments therefore ansounts to a breach of the Treaty. Accordingly, through the
enactment of ED 0032017 and Law No. 30737, Peru violated the commitments and
6bligations it entered into with the Claimant's subsidiaries GSP and/or 11TD under the

Contract and Peruvian law, among others:

(a) Contractual provisions promising (i) legal stability in refation to the
‘concessionaire's right to develop, exploit and freely manage the assets of the

concessions; . and (if) guaranteed payments dnd revenues to the operators;™

(b  Contractual provisions concerning suspension and termination. of the Contract
and auction of the Concessien assets of the Project after termination. (Articles

19.and 20 of the Contract);*

(¢} Article 70 of the Peruvian Constitution, under which the State is obliged to
protect and not interfere with private property unless for public necessity
praclaimed by law and upon payment of compensation for the damages incurred

by the affected party;»

My
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Exhibit CL~11: Agreement betveen the Governnient of the United Kingdom of Great Britain and Northern
ireland anid the Government of the Republic of Peru for the Prometion and Protection of Investments dated 4
October 1993, Article 2(2): “Each Contracting Party sHall observe an_)_-’_r_l_fﬂfgarirm_ it may 'I}_ul't’ entered Do
with regard to investnents of national or compaties of the other Contracting Pary”, Claimant réserves the
right fo'rely on othes treaties to which Peru is.a parly in its main submissions.

Exhibit CL-12: Legal swbility agreenient concluded betweeh. the State of Pori dnd Inversiones en

Anfraestructuea de Transporte por Ductos §.A.C., de Perd dated 28 November 2014

Exhibit €-2: Concession Contract for the Improvements (o ihe Country’s Energy Security and Development
of the Gasoducto Sur Periano ("Mejoras a la Segiridad Energética del Pais y Desarrollo del Cravodiiclio Sur
Perigno®ydated 23 Tuly 2014, Anicle 14.6,

See Sections 1.3 and 3.5.1 abeve.

Exhibit CL=13: Political:Constitution of Peru dated 29 December 1993, Article 70.

24
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() Article 62 of the Peruvian Constitution, which guarantees freedom of contraci
and the stability of concession ¢ontracts, The commitments the State undertakes

In concession contracts cannot be madified by Jaw; s

(e} Article 63 of the Peruvian Constituijon, which establishes the same. guaraniee

of freedom of contract and stability for T oreign investments: and

{H Other Perirvian legislation providing [or stabilily of the legal framework and
guaraniees 1o loteign investments, including (i) freedom of cominerce and
industry, (if) free transfer of payments abroad inc:"t'uding, profits, dividend. and
capital invested, and (i) non-discriminatory treatment. These laws: include
Legislative Decree No. 662, which approves the Legal 8tability Regime for
Fareign Investment (Régimen de Fstubilided Juridica a la fnvesion Extranjera).
Legislative Decree No. 757, which approves the Legal Framework [or the
Development of Private Investment; Supreme Decree  162-92-EF. which
approves.the regulation of guarantecs to privaie investment: and the agreements
of legal s‘lab'i'l-iiy executed by the State and the Claimant's subsidiarics in

aceordance with this legislation.

In violation of the above commitments and abligations, the Peruvian Government has
prevented the Claimant frome: (i) transferring profits and proceeds from its investments;
and (i1) disposing of and transterring their rights and interests in the GSP Projeet, thus

damaging the Claimant™s investments.

The enactment of BD 003-2017 and Law No. 30737 therefore viplated Petu’s

obligations towards the Claimant and its subsidiaries in relation to the GSP Project

under the Contract and Peruvian law, thereby constituting a violation of the Treaty.

Furthermore, as previously mentioned, Peru breached e Contract and violated the
applicable faw when it illegally terminated the Contract, improperly executed the

verformance bond, atbitrarily changed the termination raeess, refused to carrv oul the

auction.of the concession assetsor Lo tompensate OLI LUX, and abregated the Nhancial

i}

Tl

Exhibit CL~13: Political Constitution ol Pery dated 29 December 1993, Aticle 62.
Exhibif CL~13: Pelitics)-Constitution of Peru dated 29 December 1993, Article 63.
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incenfives it had promised fot ihe development of the GSP Project, depriving it of its

valve,

These measures violated Peru’s vndertaking to comply with all its obligations. in
connection with Claimant's invéstments, which is provided in the Peru-UK BIT .and

imported by operation of the MEN protection contained in-the Treaty’s.

National Treatment and Most-Favored-Nation Treatment

Peru breached its obligation to treat OL1 LUX's investments no- less favourably than
Peru treats investments of its own nationals or of investors.of other states, in violation

of Article 4 of the Treaty.

Article 4 of the Treaty, titled "National treatment and most favoured nation,” provides

‘in relevant part;

L In afl matlers relating (o the treatmient of investments, 1he
investors of each Contracting Party shall enjoy national
treatment-and most-favomred-aation tredtment in the tervitory of

the other Contracting Party.

2. ith respect 10 the operation, management, mgintenance, use.
enjoyment and sale or other disposal of investments, euch
Contracting Party shall accord, oncits territory, to investors of the
other Contracting Party. treatment no less fovourable thaw that
granted to its own investors or to investors of any other State if

the latter is more favourable.

This provigion affords OL] LUX's investments’ protection commensurate with the

maximum protections available to investments of Peruvians and of all nationals from

other states. with which Peru has concluded bilateral investment tredties, Peru’s

fulfilment of its substantive obligations owed to OLI LUX's investments under the

Treaty must be assessed in accordance with Article 4.

Peru may also have violated its obligations of national treatment ("NT") and MFN

under this clause hy affording more favourable treatment to the investiments of investors

26



who were in the-same or in a similar situation.as ODB bul did not have their rights

Peru’s refugal to suspend or-extend the Closing Date for the GSP Project and to enter
into a bankability amendment also manifests less favourable treatment than that

afforded to investoes in like circumstances.

These differences in treatment constitute a vielation of Peru’s NT and MEN obligations

Peru breached its obligation to allow the Claimant fo freely transfer payments relating

to'its investments, in-violation of Article 8 of the Treaty.
Article 8 of the Treaty. titled "Transfers,” provides in-pari:

1. Each Contracting Party shall grant io investors of the oiher
Contracting Parly the fiee transfer of all paysents relating to an

invesitlmenr, inchuding more porticular||y-

) arounls necessary for extablishing, maintaining or expanding

bl amounts necessary for payments wider a-contract. inclidin
Y. . g

amounts necessary for repayment of loans. rovaliies and other

payments resulling from licenses, fianchises, concessions and

other similar vights, as well as salaries-of expatriate personnel;
¢} proceeds frop finvestments;

i) proeeeds firom the total or partial liguidation of investments,

inclirding capital gains or increases in the ivested.copifed;

¢) compensation paid puisuont to Avticle 7.

restricted,
91,
92,

under the Treaty,
4.6 Free transfer of assets and returns
93.
94,

the investmeni;

O

See pira, 29 above,
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[...]
4. Each Contracting Party.shall issue the authorisations required-
1o ensure that the (ransfers can be made without undie delay, with

no other expenses than the usual banking costs.

J. Notwithstanding the agreed in previous pearagraphs, the
Contracting Parties may hinder, under due process of law, the
fransfer by the equitable and non-discriminatory application. of

their legistation in the jollowing cases.

&) Bemkiuptcy. insolvency oF profection of creditor's rights:
b} Issuance. trade and (runsactions of scourities,

¢} Criminal or administrative infringements;

d) Guardntee of enforcement of decisions in adminisiriitive

proceedings;
) Non-compliance of obligutions under prevailing tax laws;
1) Non-compliance of obligations under prevailing lubotir laws,

Under this provision, Pern is obligated to allow OLI LUX to freely transfer payments

related to its investments in the country,

Peru breached this obligation by preventing the Claimant from transferring funds
related to its investments. The Siate, through the Regulations, restricted OL} LUX's.
right to transfer the full amount of its capital, dividends and profits from its.investments
int Peru, notably by (iy not holding an auction and (ii) freezing OLI LUX's assets. These
measutes by the State have blocked OLI LUX s ability to transferabroad and to receive-
payments and any type ol income related Lo it investments. preventing it from fulfilling
its obligations w_ith. its lenders and employees, in violation of OLI LUX's right of free

transfers under the Treaty.

Aecording to Law 30737 and its Regulation, the restriction against fépatriating capital

and transierritig money abroad will be in force until (i) the company pays all its debis

g
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wh

99.

100.

101,

102.

6.1

witly workers, vendors and other’ third patties (excluding other Odebrecht entifics)
related to the Projeet, along: with the civil reparation and taxes, (ii) the implicated

persons aré acquitied from eharges. of (i) the proceedings against the implicated

persons are dismissed. 1F transfers miust be. made for lie. payment of debis abroad thas

may affect the value of the Praject. these are subject to the MINJUSs approval,
Therefore. the application ol Law No. 30737 violates the free transfer protection under

the Treaty,

The same violations of the Treaty will apply to any revenues received by Ol LUX
from the salé of the GSP Project if the Peruvian State ailows that project to lie anctioned

or sold as required under the Centract and-applicable law.
HARM CAUSED TO OLI LUX

The measures referred to above have already caused and will continue 1o cause

substantial {inancial harm to OLI LUX.

The full extent of that financial harm will be explained in Claimant's laier stbmissions

and factual and expert evidence 10 be provided.

JURISDICTION

Jurisdiction is established pursuant fo Pern's offer to- arhitrite disputes such as the

present one in Article 11 of the Treaty.
Moreover, the conditions. of Article 25 of the 1CSID Convention are satisfied.
Claimant is entitled to the protections of the Treaty

Pery and the BLEU signed the Treaty on 12-October 2005. The Treaty. entered into

force on 12 September 2008 and remains in force today, The Trealy protects



investments made by an investor-of a Party in the territory of another Party. Clainiant

and its investinénts in Peru are entitled to protection under the Treaty.©

6.t.1  Claimant is a protected investor

104, Under Article .1.b of the Treaty, an “investor” includes companies "constituted in

decordance with the legislgtion of [...] the Grand Duchy of Lixembourg L) and
having its registered office in the territory of [...] the Grand Duchy q}“ﬁﬂxemhamjg

[...]"

t0S,  Claimand is duly incorporated and has its registered office in the Grand Duchy of

Luxembourg.# Claimant thus qualifies as an investor under the Tteaty.

6.1.7  Claimant has a.protected investnient

106 Article 1.2 of the Treaty defines an "investment” as "every kind of dsset and any direct

or indirect contribittion in cash, in kind or in services. invested or reinvested in any

sector of economic activif."

107, Importantly, the definition of "investment" expressly includes (i) "shares, corporate

rights -and any other kind of shareholdings, including minority or indirect ones, in
companies constituted.in the lervitory of one Confracting. Parey"ss; (i) "concessiony
granted under public law or under contract, including concessions to explore, develop,

extrect or exploit natural resourees."

Gl
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Exhibit CL-1: Bilateral Investment Treaty -between the Belgian-Euxembogrg Beondmic Union -and the
Goveémment of the Republic of Pery on the Reciprocal Promotion and Protection. of Investments dated 12
Oclober 2005 {in foree since 12 September 2008),

Exhibit C-1: Articles of Organization of Odebrecht Latinvest S.A.R.L dated 31 May 2017..

Exhibit CL-1: Bilateral Investment Treaty between the: Belgian-Lukemboarp Economic Union and the
E}'ovcr'nmcn't;.of the Republic of Peru an the Reciprocal Promotion and Protection of Investments dated (2
October 2005 (in force since 12 September 2008), Article 1.2.b.

Exhibit Cl+1; Bilaterat _lnve:%t'mcljt Treaty between the Belgian-Lusembourg Econdmic Union und the
Government of the Republic of Peru-on the Reciprocal Promiotion and Protection of Investments dated 12
(étober 2005 (in force since 12 September 2008), Article 1.2.e. This same. provision fefers to "elaimys fo
maney and (o ary-performaice huving econeiic value” and (iv) "pledges-and similar vights",
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108.  The present dispute arises out of OLT LUX's investment in Peru, including but not
limited to: ) 51.64% of the shares in GSP; which are indirectly owned by OL1 LUX
through OLI Austria and TITD; (i) 100% of the shares of ITD which are indirectly
owned by OLI LUX thtough- OLT Austria: (iii) the Contract relating to the construction,
operation .and exploitation of the GSP Project; and (iv) any other affected Peruvian

asscts of GSP or 1T,

109, The chatt below illustrates the chain of ownersh ip ol OLI LUX's investments in Peru.

ODEBRECHT $.A

100%

ODEBRECHT LATINVEST S.a.rl

1100%

ODEBRECHT LATINVEST AUSTRIA
G.mn.b.H

100%

INVERSIONES EN INFRAESTRUCTURA
DE TRANSPORTE POR DUCTOS 5.A.€.

51,64%

GASODUCTO SUR PERUANG 5.A

110, “Therefore. QLI LUX meets the definition of a piotected investment under Article 1.2

of the Treaty,

" This includes the guaranices anc the right to compensation provided in tie-Contract and in Peruvian lasw, It js
noted that Article 1.2.¢ of the BIT refers also to "ehrmi to money and fiony peformenee having economic
Seilie” and (v} "plodies and similar rivhis™

# Exhibits C-18 to (20,



6.2

1.

Claimant has complied with the requirements to submit the dispute to

international arbitration

Article 11 of the Treaty on "Seftlement of invesiment disputes” provides in relevant

parts:

1. Any investment dispute benveen an investor of one Contracting
Party and the other Contracting Party shall be notified in writing
by ithe first party to take action.. The notification shall be
accompanied by u ;?zy_‘j‘iciemf v-detailed memorandum, including:

[-]

As far as possible, the Parties shall endeavour to settle the dispute

through negotiations, if necessary by seeking expert.advice from

a thivd party, or by-conciliation between the Contracting Purties

through diplomatic chunnels.

2. In the absence of an amicable settlement by means of a divecr
agreemeit belween the Parties in dispute or by means of
conciliation through diplomatic channels within six months after
the notice, the dispute shall be submitied, ai the choice of the

tvestor [... [ to mternational arbitration, [...]

To this end, each Confracting Parly agrees in advemee and
irrevocably fo. the settlement of any dispute by this fvpe of

arbitration, f...J

3. In case of wternational arbitration, the disputé shall be
submilted for settlement by avbitration to one of the hereingfter

methods, atthe aption of the investor! f...]

- the International Centre for the Settlement ()j Investinent
Disputes (LC.S1.D), set up by the Convention on the Settlement
of Investment Disputes between States and: Nationals of other
States, opened for signature ar Washington on Mareh 18, 1963,

when each.State party to this Agreement has becowte a party io
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112.

113,

the seid Convention. As lorg as this requirement is not mel, each
Contracting Party agrees that the dispite shall be submitted (o
darbitvation pursuant lo the Ruley of the Additional Faciltty of the
TCSED [

4. No elaim may be submitted to arbitration wider this Article if
more than tiree years have elapséd from the date on which the
claimant first acquired, or should have first acquired knowledge
of the bredch alleged and knowledge thet the -cluimaiit has

incurred loss of damage.

3. No elaim may be submitted lo international arbitration wnder
this Section wnless the claimani consents i weriting o
international arbitiadion in accordance with the _ provedures sef
out in thiv Agreement; and the notice of international arbitration
is aceompanied. by the elaimant's written waiver of any right to
initiaie before any administrative tribunal o comrt urder: the law
of either Pryty;. or other dispute Selflement proceduwres, any
proceeding with respect fo any measure glleged to constitute o

breach referved to.in Article 111, [ ]

Peru made a unilateral offer to submit to arbiteation claims for breaches of its
ohligations under the Treaty. By means of the Notice of Dispute dated 24 May 2017+
Ciaimant accepted Peru's offer, and in any event reiterates its consent in the present

Request for Arbitration.

Claimant has consented to arbitration and hereby submits the present dispute to
arbitration under the ICSTD Converition pursuant to Article 11.3 of the Treaty:” The
Tribunal shall therefore decide the issues. in dispute in accordance with the JCSID
Corivention. Claimant has complied with all the fequirements set forth in Article 11 of

the Treaty.

053

ELd

Exhibit G-16: Notice of Dispute dated 24:May 2017,
Exhibif C-16; Notice of Dispute dated 24 May 2017,
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115.

116.

117,

L8

6.3

119.

Eirst, Claimant has notified in writing the existence of an investment dispute by virtue
of the submission of the Notice-of Dispute dated 24 May 2017 pursuant to Article 11,1

of the Treaty.?

Second. in accordance with Article 11.2 of the BIT, more than six months have elapsed

since the Notice of Dispute without the Parties reaching an amicable settlement.

Third, Claimant is exercising the option to-submit the dispute to ICSID atbitration as

provided in Article. 11.3 of the Treaty.

Fourth, all of the breaches and/or knowledge of the loss or damage incutred took place

less than 3 years from the date of the submission of this Request for Arbitration,

Fifth, pursuant to Article I'1.5 of the Tredty, Claiinaiit hereby waives its ri ght to'initiate
or continue before any administrative tribunal or couit under the law of any Party, or
other dispute setilement procedures, any proceedings with respect to the measures of

Peru that are alleged to be a breach referred to in Article 11.1 of the Treaty.
ICSID Jurisdiction

Asticle 25 of the 1CSID Convention ("Jurisdiction of the Centre") provides, in

relevant part:

(1) "The jurisdiction of the Centre shall extend to any legal
dispute avising directly omt of an investment, between
Contracting State (or any constitueni subdivision or agency qf u
Contracting State designated (o the Centre by that State} and a
mational of another Contracting State, which the parties to the
dispute consent in wriling to submit lo the Centre. When the
parties have given their consent, no party may withdraw s

consent unifaterally.

' Eshibit CL-1: Bilateral Investment Treaty between the Belgian-Luxembotirg Economic Union and the

Government of the Regiublic of Peruon the Reciprocal Promation and. Protection of Investments dated 12
October. 2005 (in foree since 12 September 2008).
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121.

2} "Netionod of another Contracting Stede " means:

fa) any natural person who had ihe J?(:If‘()iicﬂf!y of o
(".-‘Qn{;'ac’jn'ng Stare other than the State party to. the dispute ox
the date on which the porties consemted to submit such
dispute: oy coneiliation or arbitration as well as on the date
on witich the request was régﬂs’!ere(? purstiant fo pragraph.
(3) of drticle 28 or parqgraph.{.’?} of Article 36, but does not
include any person who on either date also had the

nationality of the Contracting State party to the dispuic [...]

Each. of the jurisdictional requiréments prescribed in Article 25 of the 1CSID

Convenlion is satisfied in this case, as briefly described below.

6.3.1  Peru is a Conlractinig State

Peru signed the ICSID Convention on 4 September 991,72 The State's insteument of

ratification was deposited on 9 August 1993.% The 1CSID Convention entered into

foree in Peru on 8 September 1993,

The rationae personae jurisdiction requirement of the ICSID Convention is therefore

satisfied in respect of the State.

6:3.2  Claimant is-a National of another Contracting Stafe

Under Article 25.2(b) ‘of the ICSID Convention, a "national of anoiher Confractivig
State" includes companies which have "[tJie nationality of i Contracting State other
than the State party 1o the dispute.on the date on which the parties consented (o submit

such dispute 1o arbitration”..

T

"

]

1CS1

D. Search 1CSID Membership, Peru. Available at: ltps:#iesid. worldbankorgfen/Pagesiabout/Database-

gi-Member-Sates aspx

ik,
fhid
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126.

127,

OLI LUX is a company cstablished and duly registered under the laws of Luxembourg.

Lugembourg signed the ICSID Convention on 28 September 1965,* Luxembourg's

instrurenit of ratification. was deposited on 30 July 1970.% The 1CSID Convention

entered into force in Luxembourg on 29 August 1970.7

The ratione persenae jurisdiction requirement of the ICSID Convention is therefore

satigfied in respect of OLTLUX.

6.3.3  Claimant has qualifying investments under the Convention

The Claimarit's assets and interests in Peru are .unqlleSti'onany "investments" for the
purposes of Article 25 of the ICSID Convention since they consist of shares and

contractual and other related rights related to the GSP Project.

The GSP Project is the quintessential type of investmient that the ICSID Convention

aims-at promoting and protecting:

{a)  GSP entered into a 34-ycar concession coniract with the MEM for the

construction and operation of a major infrastructure project;

(by  To -establish and advance the GSP Project, OLI LUX invested over
USD 1 billion in Peru;

(¢) OLI LUX's investments in the GSP Project involved the assumption of
commiercial risks that are germane to the construction and operation of any long-

term infrastriscture projects. especially in remote locations;

(d)  To date. the GSP Project has generated substantial economic: activity in the
country, especially employment. Moreover, the GSP Project (had it gone

forward) ‘'was intended to contribute directly to the social and economit

#IESID. Search 1CSID Membership, Luxembourg. Available at;

hitps:fesid.worldbank org/eniPuges/about/Database-of-Member-Stales aspx
* thid, . .

ksl

AHidl,
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130.

133.
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134,

development of Petu through the transportation of natural gas to the south of

the country {from Las Malvinas 1o the coast of Arequipa).

Claimant's investments therefore satisfy the rarione mateiive jurisdiction reduirement

under the 1CSID Convention.

6.34  There is a legat dispute between OLI LUX and Peru

OL1 LUX's elaims concern Gavernment measurés which are in hreach of various
provisions of the Treaty, causing scvere ccononiic réstrictions on OLI LUX and
substantially destroying the economic vilue of ils investment in the GSP Project (as
explained above). Petu has failed to address and remedy OLI LUX's ¢laims under the.

'i'rt‘al_y.

There is therefore a legal dispute between OLI LUX and Pera within the meaning of

Article 235 of the ICS1D Convertion,

6.3.5 The Parties have consented in writing to [CSID arbiiration

Through Article |1 of the Treaty, Peru has made-a unilateral offer for BLEU investors
to submitclaims for breaches of its obligations under the Treaty to the jurisdiction of

1he Centre.

As deseribed at paragraph 112 above, OLI LUX confirmed its acceptance of the 1CSID
jurisdiction in its Notice of Dispute, and reiterates ifs consent in the present Request for

Arbitration.

The tequirement for writlen' consent anider Article 25 of the [CSID Cenvention is

therefore satisfied,
PROCEDURAL MATTERS
Constitution of the Arbitral Tribunal

Having regard to the natire and significance of the dispnte and Article 37.2 of the
ICSID Convention, Claimant proposes that the Arbitral ‘Tribunal comprises (hree

arbitrators: one arbitrator nominatcd by Claimant at the time of (or very soon afier) the
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7.2

136.

1.3

137.

7.4

138

registration of this Request for Arbitration; another arbitrator nominated by Respondent
within 30 days of the appointment of arbitrator appointed by Claimant; and the
President of the Arbitral Tribunal to be nominated by agreement of the Parties (in
consultation with the two party-appoinied arbitrators) within 30 days 6['the nomination
of the arbitrator appoinied by Respondent (or siich later time as may be agreed), failing

which the President shall be selected by the twa party-appointed arbitiators.
Claimant invites Respondent to-agree with this proposal within 20 days of the date of

this Request in accordance with Rule 2.1(b) of the ICSID Rules of Procedure for

Arbitration Proceedings.
Language of the arbitration

Claimant proposes that the arbitration be conducted in English, given thal it is the
default language of the Treaty, and that each Party be allowed to submit documents

drawn up either in English or in Spanish without the need to provide translations.
Place of arbitration

Pursuant to Article 62 of the ICSID Convention, arbitration proceedings shall be held

at the seat of the Centre, or at another location to be agreed upon by the: Parties.
Compliance with Institution Rule 2 and other procedural rules

This Request for-Arbitration is futly compliant with all the requirements of Institution.
Rule 2(F).

As regaids more particularly the requirenients set forth in Institution Rule 201D, the
Board of Managers of OLI LUX held a meeting on 10 December 2019 at which it
decided (i) to file the present. pm'ceedings-m and (it} to -appoint Clifford Chance
represent OL1 LUX in this Arbitration, ™

% Exhibil C-3: Minutes of Meeting of the Board of Manapers of Qdebreeht Latinvest S.a.r.1. dated 10 Decenber
2019,

T

Exhibit C-4: Poweér of Attorney of Chlebrechi Latinvest S.4.1.1 to'Clifford Chance dated 10 Decomber 2015,
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141.

143.

All the documents produced are certified as compliant.

A wire transfer for an amount of USD 25,000 has been made in compliance with

Regulation 16 of the: Administrative and Financial Regulations.®
Reservation of righis

Claimant reserves its right to modify or supplement the claims and prayer for relief in
thiz Request for Arbitration, to advance further claims, arguments., and prayers foor
refief, and to produce further evidence (whethee factual or fegal) as may be necessary
to complete or supplement the presentation of those claims, or 1o respond to any

arguments-or allegations raised by Respondent.
RELIEF SQUGHT

For the foregoing reasons: Claimant seeks the following relief fromy the Arbitral

Tribunal:

(8} an order declaring that Peru has violated Articles 3, 3, 7 and 8 of the Treaty as

well 4s its obligations under international law:

{bY  an order for spetific perforinance directing Peru 1o reinstate Claimant to the
statug-quo and grant it the management and execution of the GSP Praject in the
same lerms and conditions as beforé any violations of its obligations had

oeeurred:

(c) in the alternative, an order disecting Peru to. pay damages su [ficient to wipe out
the consequences of its wrongiul actfons and omissions in & sum to be
determined in the course ol these proceedings, but-which the Claimant presently

estimates 1o be in excess of USD 1.2 billion. plus pre--and post-award interest

S The only docunsent that is not in an official language of the 1CSID Convention is Exhibit C-18. for svlich a
[ree translation of the relevant-pait is provided.

8 Exhibit C-17: Wire transfor from Qdabrechit Litiwvest S.ar4. dated 18 Doceniber 2019,



thefcon at a rate 1o be determined in the course of these pro¢eedings,

compoeunded monthly;

(dy  an otder directing Peru to pay all costs. incurred in connection with these
arbitration proceedings, including but not limited to the costs and Jees of the
arbitrators and of the Centre, as well as legal and other expenses incurred by
Claimant including'the fees of its fegal counsel, expetts and. cohsultants, and
those of Claimant's own cmployees, plus inferest thereon at a feasonable rate

from the date on'which such costs were/are incurred to the date of payment: snd

(e}  suchother relicfas the Arbitral Tribunal may deem just and appsopriate.

Respectiully submitted on behalf of Claimant on 21 January 2020.

CLIFFORD CHANCE LLP
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